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Yatapivensy (215} M9 Landes Kasudes,
Fax; (345) 345- 8595 Secstary
, 24 May 2000 I e L |
Richard Bricinedds, Bsg. RECER
Groes: & Selftes, Anorneys, F.C. CEWED
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Redhecd] &Jgﬁ@ﬁ%ﬁ@ﬂ ol the Town @FP&?E&?M@ Plormitng Bowd, Jomas
Petrenseym, Chedossen
IndexNo ¢ 99-104
Letter Decicion:

The ahove-referenced matter iy before this Court purmant to: [1] Plaisti¥s motion for UTERETY
Judgmen: [a] declaslng the Towmof Pelenmeo has no firisdictonunder its Ske Plan Reviow Law with
W@gm@ﬁg@mg@m&mﬁmmﬁgwmm@ﬁmmmmé@d Locsl Law
Ho. 2 of 1992 of the Town ol Palermo vold and usenforeoable, and [c] declaring Tocal Law No. 3
of 1599 of the Town of Palermo void, sed 2] Defindants’ orossofion for summery judgment, Orsl
argmens was heard by this Court on April 14, 2000, st which dms this Court m&ﬂﬁi pinent with
respest plaintiif s St tero canses of ustion. .

Ascordingly, thie Court’s Letter Decicion It Broited 4o the plantifs motion snd defendiuts’ cross
m@tzm for mmma:ymﬁgmem Wﬁh respest to Locsl Law No, 3 of 1999 of the Tovn of Palermo.

Findings of Tack:

Local Law Mo, 3 of 1969 of the Town of Pelerma [hereinatter “Losal Law Mo. 3], entided “Losal
Law Regulating the Disposal, Land Applicatlon, sud Stersge of Medical, Nuclear and Seqvenger
Waste”™ was enacted ‘é:vyﬁh@ Twvern of Falesmo June 22, 1999, following 2 public hearing,
passage, the Town Board had'enscted & twelve mooth marstorium og the dumping and/or spreading
of msdical antl/ scxvenger waste whhin the Town [see, Local Law No. 2 of 1998 of the Town of
Palsrmo), By its torms, Local Law No. 3 was intended to:
---regulatia] ﬁi& dim}?ﬁﬁ’g@ disposal, land applicetion and storags of medical, nuclesr
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a0d scavenger waste, {and was] adopted pursvant to the Town's police powsr under
the Munieipal Hame Rule Law Sections 130 and 136 of the Town Law for the
phiysical and mental well-being and sef:g of it citizens and to restrict waste disposal
opetg:;lpns within the Town that might otherwise be permitted under federal and state :
. regulations, , :
Local Law No. 3, §3[a]. Morcpanijeularly, Local Law No, 3 cracts a Booneing requirement for those
in the land application and storage of medical, nuclear and scavenger waste [see, LocalLaw

. Na. 3, § 6], provides for an application process and requirements that st be met prior to the

. granting of @ license [see, Local Law No. 3, §7], and specifically details the requirements for the

storage, discharge ind spreading of saptage within the Town. [see, Local Law No. 3, § 10).

“The iostant actiele 78 procesding challeages the enactment of Local Lew No. 3 on the fullowing

grounds: :
{1} That Local Law No. 3 is void under New York State Constitution article I, § 16 and
§ 27 of the Municipal Home Rule Law of the State of New York 1
[2]  That Local law No. 3 is uncopwtitutionally vague;
(3]  That LocalLaw Mo 3 is veid under erticle IIT, § 15 of tha New Yotk Constitution and
§20 of the Municipal Home Rule Law of the State of New York;
[4]  The law is an invglid exercise of the police irs of the Town;
[8]  That the enactment violated The New York State Opan Mectings Law [Article 7,
New York-Public Officers Law]; and :
{61  That the Town falled to comply with § 283-a of the Town Law of the State of New
gt;i and article 25.AA of the Agricutture and Markets Law of the State Of New
ore.

‘Qmmm:

[1]  Incorporation by refarence:

In support of his motion for summary judgment, plaintiff argues that the incotporation by m&é
to Fe&andstate law and regulations invalidates Local Law No. 3 insofer &s it runs aful of grticle

IIL, § 16 of the New York State Constitution axd § 27 of the Municipal Home Rule Law of the State -

of New York :

Article I1L, § 16 provides: “No act shall be passed which shall provide that atty existing law, or any
part thereof, shall be made or deemed 4 part of said act, or which shall etact that any existng law,
or part thercof,. shall be applicable, except by insertng it i such act.” N.Y. Con. Art-10F, §16

(McKinney 1967). .

Itkmgmmoﬁx%& by refer is not prokibited in all instan The purpose of the
1 on ence is 0o in ces. o
constitutional prohibition against Pi;?coxpozaﬁon by reference is to provent the
Legislature from incorporating into its acts the providots of other statutes or
regulations which effact public or private intecests tn ways not disclosed uponthe face
of the act, and which would not have reccived the sanction of the Legislature if filly
voderstood by it (People ex rel, Board ¢f Comumrs. v. Banks, 67 WX, 568, 576; see,
Peopie exrel, Eversonv. Lorillard, 135N.Y. 285, 291; North Shore Chlld Gutdonce
Asst. v. Incorporated Vil. of E. Hills, 110 A.D.2d 826, 829, 487 N.Y.8.2d §67).
Medical Society of the State of New ¥ork v, State Depariment of Health, 83 N'Y 24 447, 452.453
(1994), Further, “ . whete a statuté ereates vights or duties, or imposes boodens, and the
provisions of guather statute are referred to 25 a means of formally executing the provisions
of the first statute, the constitutional proscripton is not violated... [Citations omitted].” Id .

[emphissis added]. - ‘ ;

LR
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In the instant action, Local Law No. 3, § 12 pravides that: “[A] All relevant sections of Ariigle 27
of the ECL and 6 NYCRR Parts 369, 364 aud 617’ are deamed to be included within this part of this
Local Law, and any violation thcrecfshaﬁ be considered to be 4. violation ofthis Local Law.” Hers,
 the defendants incatporate by reference approximately three hundred and end seventy threa [3?3]
pages of the New York Code of Rules and Regulations as well as en entire section of the State’s
Euvironmental Conservation Law, all of which impose substantive as well as procedural burdens and
duties. Accordingly this Court find that such reference contrary 0 the prohibitions of article I, §
16 of the New York State Constitution and § 12 of Local Law No. 3 is hereby striken.

However, it is a well settled rule of statutory construction that:
A statute may be unconstitutional in one part and valid in another part [footnote
omitted], and the unconstitutionality of one part does not necessarily invalidate the
entire gtatute {footaote omitted], The svurts will attempt to seve part of the statute,
and fvalid and invalid {‘)drtrv&ans are incorporated in the same act and the former, if
e, will be upheld though the Iatter must fall [footnote omitted]. The nvvalid
part may be severed from the remainder if, after the severance, the remaining portions
_ mmﬁ to eﬁ"eci thie Jegistative purpose deducible from the entire act {footnote
]
N.Y. Stat. §150{d] (McKinney 1971). Further:
. Whether they are so interwovetma E%‘E,m case preseatsaqucsuonofsﬁawm
wmmoamdnﬂezts!memw{ ctetgm . The resolation of the

. Frequently in such eases the

w:shesafthe izvamkaersm el stated fn the ac Hself by means of 8
*separability’ or ‘saving’ clause, wbachxssimplyaéecimtmn that should any part of
the act be declared uncunsumtim the remxmd@r abaii no: be dee:med aftected

i

In the instant action, the Palermo Town Board cleardy evinced its intent that the act be dzvzsﬂ;ia(m

Local Law No. 3, § 13 “Seversbility™). Accordingly, I find that remeining portions of the local lsw
sufficient to effect the Tovm Board's purpose, mdrqwtp!wm:ﬁ‘emgummmatmm}ms

is unconstitutional 2

2]  Vagueness:

Plaintilf next contends that Local Law No. § isinvalid insofar as it is unconstitutionally vague, More

sngﬁcal[y the plaintiff alleges that “(sJubdivsionb of § 7 requires the applicant to provide 2 stamped
site play approval from the Town Planning Board, hnr?ges not ipdicate :heprrggmfemam For

approval”

t
(see, N.X. Comp. Codes R & Regs. tit. 6, § 360 “Solid Waste Managerssus Facilities™, N.Y. Comp.
Codes R. & Regs. tit. 6, §'364.“Waste Transporter Permits”,N'Y. Comp, Codes K. & Regs 4it. 6,
§ 617 “State Emmnmemal Quality Review Act” and N.Y. Envif, Conserv. Law § 27-101, ef wg
(McKinney 1997) “Waste aud Refse.”) :
b1

Since § 12 of Local Law No, 3 has been stricken, this Court Heeénotmchpimffs chaﬂersgebased
upon New York G&nerai Mumcapai 1aw § 27,


NPersaud
Line

NPersaud
Line


Bt i3 well settled that:
[oJnbyas alast resort méy the court strike down & town ordinance as unconstitutional,
for ordigances carty a strong, presumption of constitutionelity. Akhough the
presumption is rebuttable, one challenging the constitutional validity of an ordinance
must demonsirate its unconstitejonelity beyond a reasonsble doubt (Lighthouse
Shores v, Town of Islip, A1 N.Y.24 ),

People v. Frie, 169 Misc.2d 407 (N.Y.Dist.Ct. 1996).

As the defendants correctly g_ohmt out, section 10 of Local Law No. 3 provides eighteen pages of.
 prago straie ot applcaion ey 14 L anpis e o B o Bl o
septage storage or pplication iy 10 t ay from ]
ﬁjzpdstbmthe lew, a5 a whole clearly delincates to an Wf&sﬁ%@mm ftorms necesasry
to file & permnit application. Further, the mere fact that *“DEC regulations address the same issac in
a different way...” does ot in and of itself render the law unconstitutionally vague {see, Russo v
Beckelman, 204 AD.24 160, 162 (1™ Dept. 1994):[ “That the criteria for listing sites on the State
Register of Historic Places (9 NYCRR 427.3) may be more specific does not necessarily mean that
the City law is insufficiently specific.™]). .

i3] i Jew

Plaintiff next m«:dsthai“ts]imc the rcgulaﬁdn of ruciear waste is substantially different from the
regulation of medical waste which is substantially diffecent froi the regulation of scavenger wastc,
Local Law No. 3 is in violation of the State Constifution.”

New York Municipal Home Rule Law § 20[3] provides: “ Bvery such local law shall embrace only
one subject.” N.Y. Mun. - Home Ruls Law § 20{3] (McKiyney 1995). In Woll v. Erie Counly.
Legislature, 83 AD.2d 792 (4° Dept. 1981), the Appellatc Division, Fourth Department held that:
* In determining whether & Jocst law runs afoul of the statute [New York Municipal Home Rule Law
§ 20{31], the test s whether there js a n or natura] connection between the items covered in
. the focal law (see Burke v. Kern, 287 N.Y. 203, 214; Releor v, Wilcox, 58 A.D.2d 186, 192, afil,
44 NY2d 279) 74, Upon z;;iw of Local mma;L;Zw Nom Court finds that it deals ’&? m@;
ation of sev os of solid waste, § their disposal, application and storsge, ]
ﬁuftdingly thmis“fy.: nécessary or hahural comectionbetwemth?ﬁmmvdinthe losatlaw.”

(4]  New York Open Meetings Law
Next, the plaintiff argues that prior to the adoption of Local Lew No. 3, 1 meeting took place
between Town of Palermo officials and thelr Town Attorpays and that such meeting was notopsn
t& the public fn violstion of Article 7 of the Public Oficars Law of the State of New York.

However, in an opinlon of the Committes on Open Government [70-2998 (February 18, 1999)], the
vommittee found that: :

...even though thera is no basls for entry into executive seasion, the Board may seek

and obtain Jegal sdvice fom its attorney in private pursuant to an assertion of

attorney-client privilege, which would remove the communication from the coverage

of the Open Meetingz Law.... {{}f the Board secks the legal opinion from its attorney

aoting in his or her capacity as attomey for the Tows, the communioztion could be

gccomplished outside the coverage of the Open Mestings Law, ]
Accordingly, this Court finds that the meefing botween the Town Board and its attorney did not
violate Article 7 of the Public Officers Law of the State of New York. .
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[5]  Exercise of Police Bowers:

Plaintiff next contends that the purpose of Local Law No. 3 was not thc welfare of the pmbhc, but

the destruction of a legitimate business under the gulse of regulation...” Essentially, the plaintiff

argues that Local Eaw Na. 3 was adopred by the Palermo Town Board to prevent the condudt of 3
+ lawful business by spemﬁcaﬂy targeting the plaintiff,

It is well settied tha;

Statutes are presumted t6 be copstitutional, and that présupption can odly be
xcbutted by proof beyond a reasondble doubt {Jee. Maresoca v. Cuomo, 64 N.Y.24
242, 250, Iv. disminsed 474 U.8. 802, 106 8,Ct. 34; Hotel Dorser Co. v. Trust for
Cultural Resources of City of N.Y., 46 N.Y 2d 358, 37; ; Monigomery v Dardels, 38
N.Y.2d 41, 54). Alocal otdivance is clozked with the same strong presumption of
consmunonaﬁty { Town of Huntington v. Park Shore Country Day Camp of Dix
Iills, 47 N.Y.2d 61, 63, rewwrg. demied A7 N.Y.2d 1012; Marcus Assoc. v. Town of
Huntington, 45 N. YZd 501, 505), In ZLighthouse Shores v. Town of Islip, 41
NY&itﬁenﬂew&sﬂmedagfcﬂm of y

* strong presumption of constifutionality applies not only to
enactments of’ eLaglsimuebutto ordinanoes ofmurﬁczpaimas aswell, While
this presumption is reburtable, unconstitutionality susst be demonstrated beyond
& reasconble doubt and only as 2 last vesort should courts strike down
legislation ot the ground of unconstifutionality® ( Lightonse Shores v. Town
of Islip, supra, at 11).

Iuéxaalrewewofacbaliengcd statute or oudlbmnge is Bmited to determining
whether, "any state of facts, known of to be assumed, justify the law” (Matter ¢f
Mualpica-Orsini, 36 N.Y .24 568, 571). Thus, It nced only be determined whether
the nrém:eh:;n question is o reasonable measure for achieving valid goals of
the muni

Bobka v. Town of Huntington, 143 AD2d 381, 383 (2™ Dept. 1988){emphasis added).

_ Inthe iostent action, this Cmﬁndsthatthepimﬁhasfaﬂadmdemmm&, bmndareamhle
doubz, that the real purpose of Local Law No. 3 was the destruction of his “kegitimate business”

" through the guise oftegulation. Hers, the Town argues that the law was passed to protect the public
heaith and safctyﬁnm“ . unregulated waste dumping évd/or spreading into or near the Town’s water
vesources.” Further, the muricipality has simply reputated, rather than prohibited the acty covered
in the Jocal law. Ancordiugly this Court finds that the Town of Palermo validly exercised its p—ahce
pcwermthemmmmflocallawﬁo 3. :

[6] §.283-2 of the 7o State of New York end article 25.
Agtieniture gnd Markets Law of the Statc Of New York..

Lastly, theplaumﬁ‘argumthai“ Local Law # 3, unreasonably restricts farm practices I
gontravention of the purposes of Article 25-AA of the AML” In support of his argument, plaintiff
© gitaches a fetter from The State of New York Department of Agriculture and Markeds, in which the
© Depattment;

~conchudes that Local Law No. 3 of 1999 s applied to the Gristwood famoperaﬁcn
ummbiy restricts ‘2 farm operation in an egricultural district by i
standards ... which are more testrictive than DEC tequirements... [Further], [i fst&ps
to contply ate ot taken, the Departroent may take appropriste action to enforce the
provisions of mhdiwsxon 1 of section 305-a2 of the Agriculture and Markets Law.

Purguant to the Appellate Division, Third Depertiment’s decision in Mutter of the Town afﬁuﬂemm
v. Davidsent, 259 AN .24; 366(3«% Dapt. 1960), the 'nepmm of Agrcuhure and Markats i
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empowered to issuc an otder [see N.Y. Ag. & Mar, Law § 36 (McKinoey 1991) and to Gommence
an action fsee, NY. Ag. & Mar. Law § 305{2] (McKinney 1991)] to require a town’s compliancs
with the provisions of the New York Agriculture and Markets Law. To the dute of thig ({mn, 5o
action has been taken by the Department of Agriculture and Markets. :

At this juncture, this Court flnds that the plalmiffhas an adequate medy available 1o it with respect
to slleged violationt ofthe Agriculture and Marketa Law, and has faijed o exhaust this remedy before
seeking the assistence of this Court. Accordingly, plaintifl" s remaining challenge 10 Local Law No.
SuflﬁﬁmeTmﬁPﬂemowﬁmm _

Tusofar as this Count has dismissed plainﬁﬂ*s challenges 16 Local Law No. 3 in their entirety, -
defendants cross motioft for summery judgment dismissing the instapt proceeding is GRAN“IE}}

The Inregoing o ﬂsﬁtutestﬁeLeﬁa'ﬁmsmafﬁxs Court. Counsel forthe Defendantsisto prapare
an Order consistent herewith.

Enter:
Gars s Sy (7
o Mlry”

: James W, McCarthy
cting Justice, Supreme Court
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