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The; abov~eOO matt&! b kiore tOOz~ ~ to; [R] p~~ motion for ~
judgrnen; [~]declarlnsith~T~'~ffalermo ~ no~oooo llJl.OOuRu Site P~R~@w:utw'With
~ to the m~~ 00 ~ hiM\Agd~tw:ru D.1M~ [b] OOG1~ L~~·
No.2 1Of'199& IOf WID! ~ wid ~ w~o,.~b~ ~ [e]decl~ LocallLmw N(D. ~.
oflmoftheTownofp~void.M.d ]DmI!~~onfor~fud~. om
argument was hem-dbyltlm Cowt 00 4~2000. ~ 'WtOOh tim~tlrls Counl~oo~ with
l~p~S~iwO~~of~ .

.Accordingly. thl$ Coort°g:ll:...etterDeci~oo ielliroited to th~ fP~~ I) motllOii'i\ Ill.n& cl~&~!\i~ eress
motion for ~ jOOginmt ~ ros~ to L~ Lsw No. 3\of 1m ofilb.e Town of~o

Fmdirigs oflact:

Local Lsw No. 3 o£l~oftbe"lrO'Mllcl'PiUe-rnw [h~~'~~wNo. 31 oo1it1.ed~
Law R~ the D~~ Lead App1icarloo. and Storage of Medical, Nnelear and Scavenger
Waste" wag enacted by1lb.¢TowoflPalernxo IlUne 22, 19Si9~fullowrog ~ l('mlilichearing. Prior to iti>
passage, tllieToWill n~ ~'~OO ~ tw~mooth monttoriumOil the d~ Mdlor '
otmedicaJl BJJJJJ ~eoger. waste ~ the Town r.see~Local Law No. :2of 19~8 6fthe OM! pf
pru~o]. By its terms, lLooruLawNo. j was Intended to: ;

... reguht[e) the diro~y d!ispo~ land 2PpU~OiJl, and st~ ¢fmedic.al7 nudem-
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and scevenger waste, (and \vas] adopted ~ to the 'l'own~ s police power under
tho Muni4tp~ ~qme Rule Law Sections l~O and 1~6of the Town Law for the
physical and mental well-being and safety Qfit citizens and to restrict waste disposal
operations within the Town that might otherwise be permitted underft;dera1 and. state

. regulaticD$. . :
Local LawNo. 3~9'(a]. Morc:~cutllrly, J..o~u1Law No. 3 enacts a netm~ req~<mt fbrthQ~
engaged in the land application and trlorago of~ nuclear and tcavengetwute [see, Locall.aw
No.3, § 6], provides for an appli~on process and requirements that roust be met prior to the
granting ofa. license [$ee, Loc3fLaw NO.3, §7J. and specifically details the requirements for the
storage, discharge ind spreading of~withinthe Town. [see, LocalLaw No. 3; § 10], .

. The imtant artidc 78 proceeding eWl~ the ~otm.ent of Local Law No. 3 Oft the following
grounds: . . .

. [1] That Local Law No.3 is void under NewYorlc State Constitution artide m. § 1Q attd
§ 27 of.th~MUnicipal Home Rule Law of the State ofNew York.; :

[2} That LOcallawNo.3 is ~tIonany ~
(3] TlM¢LocalL~ No,:3is voidundet:' ati:icle ~ §15ofille NewYotk ('(,nmtution and

§20 of the Municipal HOOle Rule lAw of'the State of New YOTk;
[4J The law is an invalid'exercise of the poli¢e pQWers of the Town;
[5] That th~ ~~t.violatcd The New Yolk State OpenMeetings Law {Article 7t

NewYorlc·PuolioOffi~sLaw]; and .
[6] That the Tpwn fanOO to comply with §283-a.of the Town Law (lftb.e State ofN~

Yotk and article .25••AA of the Agrleulture and Markets Law of the State Of New
York, .

Condusiom 2f.Lay!:

[lJ ~Honb:£r!f~:

In ~pport ofhis motion for sumnwy ju~ plaintiff arguesthat the iMorporation by referEmce
to fedetal and state law and regulations invalidates Local Law No.3 insofar as it runs a1bul or attiCl¢.u.r. § 16 of the N6'W .York State. Coostltution aIlfl §27 of'1heMunicipal Home Rule Law oftbe state
of New York :

Article m. § 16 provides; "No act sball Wspassed which shall provide that arty eristiug law, or any
part ~ shall' be made or deemed a part of said act, or which shall et1aCtthat .any existing law,
or part thereo~.ahal1 be applioablet except by Inserting it in such act." N.Y. Con.. Art·~ §16
(McKinney 1987). .

It lswell settled that:
Incorporation by reference is not prohibitea in all Instances. .The purpose of the
co~ona1 prohibition against Incorporation by reference is to ~ the
Legislature from ioooxpor~ into its a.cls the pt"()Vi~Ob$ of other rtatutes or
resu1ations whlcb afr"'~ public or:private interest! inways not disclosed upon the tare
of the act, and which WOula not have received the aanctiqn. of'the Leg1slature iffully
understood by it (Peopleex ~l. Board ofCornmrs.. v. Banks, 67N.Y. 568, ~16; set.
Peap1#.ex ref. ~verson v.wriflard, 135N.Y. 285, 291; Nortn Shore Child (}vtdance
.A$$1Lv. lneorporaled YIl. olE. Hills, 110 A.D.2d 826,829,487 N.Y.S.2d 857).

MediCJ2/ Sod~ of tM State of NeWy~ v. State Departmen: of Health, 83N.Y!ld441~45~S3
(1994). Further. "...where a statut~ CRates rights or duties. or imposes blD'dens,. arid the
provisiortS of ~oth« $Utute ~re ref'eN'ed to .s • means of formally tteGutiag t~ provisions
of the first statute: theconstitutional proscription is not violated... [citations omitted]," ld I

[~s added].

NPersaud
Line

NPersaud
Sticky Note
Accepted set by NPersaud



•

85/25/2008 11:25 315-349-8513 OSWEGO CO COMBINED PAGE 04

. In the instant action; ~ Law No. 3, ~ 12 provides that: "[AJ All relevant sections of Article 27
of the EeL and 6 NYCRR Parts 16{), 364 Imd<;i171arc deemed to be included Within this part of this
loW Law, and any 'Violation thereof shaJ]be considered to be a vjo~on ofthis Local Law." Het\\
the cWendants Incorporate by reference ~ three hundred and and seventy three [373]
pages of the New York C;odc ofRulc$ and Regulations as wen as an enti.re section oftbe State!,
llnviromnental ConservatiOn Law, au ofWhiah impose SUbstantive as well as procedural burdens aD.d
duties. Aococdinaly tbis Court &d tlmt wvb ~ence contraIy to the prohibitions of article m, §
16 of the New yoti:: State Cot1$1itutionand § 12 ofLooal Law No.3 b hereby striken.

Howevtr,it is a well settled rule of statutory ccnseuedon that:
A statute may be unconstitutional in one part and valid in another part {footnote
omlfted], iWd the ~ncoorotutionality of one part does not necessarily invalidate the
entire Qtatute (footnote. omitte:!J. The COurt:! "Willl1.ttempt to save part of the $lmutc;
and ifvaHd and iavalid pfuviS.ions are incorporated in the same act and the former. if
separable, will be upheld though the latter must faU [footnote omitted). The invalid
part maybe severed. from the remainder it; after the severance,tbe remaining porliom
are 6Qf!icienr to effeCt ~ ~ative purpose deducible ftom the eptire act {footnote
~ed]... .

N.Y. Stat. §lSO[d] (MeKinn.ey 1911). Fnrtber: .
... Whether they are so intecwoven in a gival case presents a questioa of statutory
consttuotion and pf legislative intent {footnote omitted]. The resolution of the
wmtion depends on th!ulllimm aft sought ~tbe Legislature [footnote onUttedJ.
aM whether the JAAisltrturn, i£partjaI invalidity db«.n fursec:n.would wm$hed
the remainder to be enfbr¢ed aloDe~~~tnitttd]. Frequetttly- in sueh CMe$ the
wishes 0£' the lawmakers are ~ely stated in the act itself by roeaas of a
'sepatahifity' or 'saving· clause, Wbich is simply a declaration \tat should any part of
we ace be declared unconstitutional, the ~er $ballnot be deemedafte¢ted
thcr.eby. The mclu$lon oft; sev~ clAu5C·in IIlc:sW!ire ~ a w:efiUIlWtion
that the Lreis1.ature intended the act to be diyisible. .'

Id.
In the instant action, tbe pat¢m]O Town Board clearly evinced its intent that the act be divisible (&'e~,
!.Qed J.aw No.3. § 13~. Ao;OCdingly,16nd that remainhl8 portions of the local law
sufficient to effect the ToWn Board's purpose, .nd rej~ plaintiff'Q ~et.\t that Lcx;alLaw No.3
. constituti~~Al2~~ . ~~. .

[2] Vagueness; "

Plaintifr~ co:otendsthatLbca1Law No.3 isinvalidimofu M it isWlOOnstitutiOMlly ve.gue. More
$J)ecifioally. the plaintiffaUeges that "(s]ubdivsiem b of§ 1 ~ ~ appIlomt to prov4ie a.ria.n1ped
me pWI ~ from the Town Planning Board,· but does not indicate the 1'equWmeD,1$ fur
approval"

(see,N. Y. Compo Codes R:-.&Re~ ..tit. 6, §360 "Solld WasteManagem.oot Facilities",N.Y. Olmi>.
Codes R & Regs. tit 6. § '364·"Waste Transporter Penxrlts",N.Y. Compo Codes R. & Regs. tit. 6,
§ 617 "State Environmental:QuaJityReview Act" and N.Y. EnvtI. Conserv, Law § 27.•101~et Jeq.
(McKinney 1991) "Was~e and Refu5e.} :

2

Since § 12 ofLooal Law NO.3 has been stricken. this Court need not reach plaintiff s challenge ~
upon New York General Mutlicipal Law §27. : .. . .

I..!' :.c " "i: ••. ~•. " ••
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Xt i$ w¢U settled that: .
[0Joly as a last resort may the court strike down a town ordinance as unconstitutional,
for ordinances carry a strong. prest1mption of conatittltiorutlity. Although tho
presumption is relmttable, one challenging the constitutional validity of an ordinance
must dtrnon.Wa1e- itS unconstitutionali1y beyond a reasonable doubt (Lighthouse
Shores v. 2'own uf Isftp~ 41 N. Y.2d 1).

People v.Fri~. 169 MiJo.2d 4Q7 (N.Y.Dist.Ct 1996). .

As the d.efenda.nt3 correctly point OUt, sectloa 10 of Local Law No. 3 provides eighteen paa&$ of.
guidan'ce with respect to ~ Town's review of appUClttions for Alicen<:eto operate and const:tu6t a
l5eptase srorage andIor lmd applica.tiQn facility to land apply septage. Far from vague, this Court
fUidstbattheiaw, au.~1eckarlydefmeatcs to anappU~antitsapplicabilityandthe items~
to file a permit application. Further, the mere £act tliat tlDEe ~atiOt1li address the: same !ssw; in
a.different way ..." does not in and of itself fender the law unconstitutionally vague..(SlM, ~ v.
Btckelman, 204 AD.2d 160, 162 0-Dept. 1994):[ "Tb.M the crlterla for Usting sites on the State
Register QiInstoric Places (9 NYCRR 427.3) may be JJlQf'e specific does not necessarily mean that
the; City lGw is in~ciently spooifio:j). .

I3] ylO!ation of New. York Munieipa1 ~ Rule Law § 4m3) and New York
~ §tfJcle m. § 15: .

PlaintUFne8t oontcnds that "[$]in¢e the rcgu'lation ofJmClear waste is substantially d1fferem from the
reetdation of medicalwaste whichissubstmtisJly ~«ent frain the reguJation of scaven.s~ ~
Local Law NO.3 is in violation of the State Constitution. IT

New Vorl::Municipal Home Rule Law §20[3 Jprovides: " Every $uch local law shall embrace only
ene Nbjcot." N.Y. MuD.·Home &l~ Law § 20[3] (McKi:Qney199~). In WolI v. Erie CuunJy
Legislnture. 83 AD.2d 792 (~Dept. 1£)&1),the Appdhite l>ivision,FourthDepa:rtm<mt beld that;
••In determining whether a JOQ.idla.wnms afoul of the statute [New Yorl: Municipal ROM Rule Law
§2O[3]]J the test is 'Whether there is a uecet&ry or natural oonnection between the items covered in

. the 1000001u.w(su Burke v.Kern, 2i7N.Y. 203,214; Rebeorv. Wilcox, S8AD.2d 1815,19;qfJd,
44 N,Y.2d 279}." Id. Upon Wiiew of Local Law No.3, this Court £nds that it deals with the
IqJU1ation of several type$' of solid waste, i~ th.Qr diaposal" application M<1$or~ aDd ~
accordinitythere is " ..•a nCcessa:ry or natural connection between the it~~ in the looa1la.~."

[4] NewYork Qpep Meetings Law

N~ the plaintiff ugues'that prior to the adoptlcn ofLooll Law No.3, a meeting took place
between Town ofPalemm officWil and their Town Attoruc:ys and that sueh ~wu not-open
to the publio ln violation of Article 1 oftbe Pubtk Officers Law of the State ofNew York .

. .
However, in an opinion of the Committee on Open Go~ [70-2998 (February 18, 1999)J, the
oommittee found tbat= .

•..even though tMsreis no basi, fur entry into executive session, the Board may seek
and obtain 1egJl ~ from its attorney in private pursuant to an assertion of
attomey.cli~ privilege, whlch would remove the connnunication from the cOVerage
of tile Open Meetingg LaW"" [ijfthe BOtU'd seeks the legal opinion from its attorney
acting in his or he.r~ty as attorney for the Town) the communication 'couldbe
accomplished outsido the coverage o£the Open Meetings Law, .

Accordingly, this COUitfinds that the meeting between the Town Board and its. attorney did ~
violate Artitle 7 Qfthf; Pu?Jic 'Offi'~rs Law of the State of New York ,

.',' :,' .
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;.

[5] Exerciseof'Police Powers:

plaintiff next contends that the purpose ofLoca1 Law No.3 was not the "...welfare of'the public, but .
tho deGttuotion of a legitimate business under the gui$e of regulation..... EssentiaUy, the plaintiff
argtle$ that Local Law No. S WM adopted by the Palermo Town ,Board to prevent the conauct of a
lawful busines$ by specifically targeting the plai11tiit .

It is well settJedthat;
Statutes are prewmed to be colJstitutioMl, and that presumption can ady be

A~\.rtted by proof beyond a. reesonsble doubt (see, Maresca v. Cuomo, 64 NY.2d
242, 250) lv: Jismf.'I.fed474. U.S. &02, 106 5,Ct. 34; Hotel Dorset Co. v. TrustfOr
CtllttJra/ Resource:s of PlY. oJ.nr; ~6 N.Y.~d 358, 310; McntgQtrNrry v. Dan1e~ ss
N. Y.2d 41, 54). A local oniUlalIte IS cloaked with the same strong presumption of
constitutionality ( Town <if Huntington v. Park Share COUllf1y Day Camp oj Dix
Htlls,~7N.Y.2d(jl.65.re~.dt!nied47N.Y.2d 1012; M(1]'cusAssoc.v. Town of
H~ 45 N.Y.2d SOl, S05). In lighthouse Shoresv. TOlm of Islip. 41
N. Y.2d the rule 'WaS stated M rou~;

'The ~y strong presumption of constitutionality appJies not o11ly to
eo.aotments of the Legi$lature but to ordinatloet ofmuniclpalities as well. While
thi&p~is~<;uooonstitutiona.litynwst bedearonstratedl;H;yond
a ~le doubt And 0.n1y AS C last resort 3hould courts strike down
leg1s1ationon the ground of unconstitutionality/! ( Ltghthot:se Sh()Tes v. Town
oJ1.s1ip•.supra. at 11),

J'udicW review of a cllallenged statute or crdinance is limited to determining
wnether, "any state of faotS, known or to be assumed, justify the law~Walter of
MaIpica-()rsinil 36 N.Y.U 568, 571). Thus, It neecl 0JlJy be detenDined wbdhtr
the o~~ iD9uestion is a reasonable measure for MJJ~vwS vAlld soals or
the municipality.

Bohka v. Town C/HUlltingtOff, 143AD.2d lSlt sss (~De¢. 19S5)[emphMisadded].

In the ~ ~oo, thil5 Court &.~ that the p!~has 1irlledto demonstrate, beyood a reason$le
doubt, that the real putpOi$ ofLMal Law No.3 was the destruction of.Ws l'k;gitimate business"

. 1llrough the iUise of~ation. Here. the Town argues that the law was passed to protect the public
he31tb and safety from ••.•: unregulated waste dumping and/or spreading into or neat the Town's water
resources," FUrther, the municipality baa simply reguWed, rather ths.nprohibited the acts covered
in the lQQl] law. Accordingly, this Cowt finds that the Town ofPalermQ validly exercised itS poliCe
power in the ~ent ofl..ocal Law No. ~. .

[6] § 283-a of the TOW Law of t~ State of New YQrk and article 25~M of the
Agriculture ~ Markets Law Qftbe State Of New York ... .

Lastly, the plaintiff at'gUes that li•••Lo¢l11 Law 1$ 3, unr~Jy restricts fantt ~ in
~aventiou Qftbe puIp086S of Article 2S·M of the AML." In support ofhis argu~ plaintiff

. attach~ tt Jetter from The State ofN ew York Department of Agriculture and Markets; in which the
PepartII1ent:

...oonoNOc::lthat Local Law No.3 of1 999 as appUed to the CristwoocI fann operation
w;u;easonably restricts .a .farm operation in an agricultutal district by ~siug
standards ... whiCh ate more restrictive than DEC requirements ... [Further], [i]f'Bteps
to comply ate not taken, the Department may take appropriate action to en:f'orce the
provisions of subdi~on'1 of section 305-a of the Agriculture and Markets Law.

p~aui to the Ap~t1ate.Di\'lsion, ~d Department' ~ deci5iOn inMCltter of the Town oj /Jutte:rnt.L4
v. Davidsen, .259 AD.2d:S66(3l'd, Deot, 1999). the Department' of .Agrieulture ~ ~ •. ~
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empow«ed to issue en ceder [see, N.Y. Ag. & lvW-. Law §36 (McKhmey 1991) and to commence
an action (4ee;N:V. Ag. &Mat. Law §305[2] (McKinney 1991)J to require a town's oo~lianQ¢
with the provisions of the New york Agriculture and Markets Law. To the date of this d~ 00
action has been taken by the Department of Agriculture and Markets. . :

At this ~ this Court finds that tl'JQplaintlffhas an adequate remedy available to it with ~
to aU~ violatroo$ o£thQ Asri<lYltu~ and MlIl'ketli Law, and basfaiJed to exhaust tb.i5remedy before
~ the assiStance of'this Court; Accordingly, plaitl.tiff's remaining challenge to Local Law No.
J'of 1mof'the Town of Palermo is·dismissed. .

J"mofllr IU this Court bas d~ plaintiff's cballen,ges to Local Law No.3 in their em1retyj .
d~ cross motion for swunary judgmen.tdi~ the Utstantproceeding is GRAN'l"m.

. .
The furegolug constitutes the Letter Decision of this Court. Counselforthe Defendants is to prepare
an Order consistent herewith.. i

Enter.

an": r$'1;r/~,j
W'i~

. ames W. McCarthy
ctirJgJustice, Supreme Coon
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