
SOUND AGRICULTURAL PRACTICE
Opinion Number 07-1

SUBJECT: Request for an opinion pursuant to Section 308 of the Agriculture and
Markets Law as to the soundness of a certain agricultural practice
conducted by Jim and Carol Cobia in the Town of Parma, Monroe
County.

REQUESTOR: Jim and Carol Cobia
240 Hamlin Parma Town Line Road
Hilton, New York 14468

Preliminary Statement

By letter, dated May 8, 2006, Jim and Carol Cobia requested that the Department
review and issue an opinion as to the soundness, from a noise perspective, of the use of a
Great Pyrenees guard dog for the protection of alpacas on their property. The Cobias
indicated that a neighbor has complained to the Monroe County Sheriff and the Town's
Animal Control Officer about the dog's barking. According to information received from the
Cobias, they are charged with violating Chapters 9 and 89 of the Parma Code (Dog and
Noise Ordinances) and as of this date, there has been no disposition of the charges. The
Department previously conducted an Agriculture and Markets Law (AML) §305-a review and
on September 28, 2006 determined that the Town of Parma's administration of its Code,
Chapters 9 and 89, unreasonably restricts the Cobia farm operation in violation of AML§305-
a, subd. 1.

The Department conducted a sound agricultural practice review of the use of the guard
dog on the Cobia property. The following information and findings have been considered in
reaching this Opinion.

Information Considered in Support of the Opinion

1. Jim and Carol Cobia own and operate a 9 acre alpaca farm in the Town of Parma,
Monroe County. The Cobias indicated that they purchased 2 alpacas in 1999 and
have increased the herd size to 15 animals. They also indicated that they
purchased the Great Pyrenees dog in April of 2005 to protect the alpacas.
Department records show that the farm is located in Monroe County Agricultural
District #5, which was recertified on or about September 2001. According to the
Town of Parma Assessor, the property receives an agricultural value assessment.

2. On June 7, 2006, Matthew Brower, Department Agricultural Resource Specialist,
conducted an on-site review of the practice. The Cobias informed Mr. Brower
that they have been raising alpacas for breeding and fleece sales and that the
value of the herd is currently over $200,000. According to the Cobias, the Great
Pyrenees was purchased to protect the alpacas from predators as well as other
animals, such as skunks. They also stated that if the alpacas were sprayed by a
skunk, the fleece would be ruined. According to the Cobias, they researched the
various breeds of guard dogs and concluded that the Great Pyrenees was best
suited for their needs.

3. The Cobias indicate that one of them slept outside with the dog each night for the
first two weeks it spent with the alpacas. This was done to monitor the dog's
behavior and "make sure he was learning his job." They indicated that, during
this period, the dog barked at predator and other animal noises but "accepted
other non-threatening noises."
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4. Mr. Brower observed that the Cobias currently pasture approximately 3 acres of
their property and have two small shelters for protection from inclement weather.
Carol Cobia stated that the alpacas are not confined in the shelters at night. The
pasture areas are surrounded by woven wire perimeter fences that are 48 inches
high and have 2x3 inch openings. Carol Cobia indicated that they have not lost
any alpacas to predators.

5. Mrs. Cobia indicated that the dog barks, on average, approximately 4-5 nights
per week intermittently for 15 minutes or more. On occasions that the dog barks
for a long period of time or sounds extremely agitated, the dog is checked on by
the Cobias. Mrs. Cobia indicated that the dog's barking increased this spring and
it tends to bark more between 10:00 p.m. and 12:00 a.m.

6. Mrs. Cobia expressed her understanding that the alpacas prefer to be outside and
indicated that, in any event, confining the alpacas in the shelters during the night
would only provide minimal protection and that predators and skunks would be
able to get inside the shelters.

7. Mrs. Cobia stated that a neighbor has complained about the dog several times,
called the Monroe county Sheriff's Office and filed complaints with the Town's
Animal Control Officer. She stated that no other neighbors have complained.
The Cobias provided the Department with copies of appearance tickets,
complaints and supporting depositions alleging three violations by them of the
Town of Parma Dog Control Law (Chapter 9, Article 1) and one violation of the
Noise Ordinance (Chapter 89).

8. Town Code Chapters 89 and 9 contain provisions which prohibit "[n]oise from a
dog or other pet/animal that is continuously disturbing the comfort and repose of
any person in the vicinity and exceeds 15 minutes." Chapter 89 also includes an
exemption for "[n]oise generated by usual farm and agricultural operations." Mr.
Cobia informed Mr. Brower that the court appearances have been postponed and
not re-scheduled.

9. Mr. Brower observed that the Cobia property is surrounded by trees and that the
land use in the area is predominately agricultural. He noted that the two shelters
and the wire fence would only provide minimal protection against predators and
other animals.

10.The Department mailed a letter to eight owners of land adjacent to the Cobia
property notifying them of the agricultural practice review and inviting them to
comment on the use of the guard dog on the Cobia's farm. The Department
received two responses providing comments on the practice.

11. One of the neighboring property owners stated in a letter to the Department that
"At no time have there been any incidences where we have noticed or heard any
loud or boisterous noises/sounds from their [the Cobia's] property concerning
this Great Pyrenees guard dog. There has never been a time where 'barking' has
been an issue in our neighborhood."

12. Occupants of another neighboring property provided the Department with copies
of complaints they filed with the Town of Parma. A complaint filed on AprilS,
2006 states that the dog barks some nights "constantly for 6 to 8 hours" and
indicates that the Cobias were phoned about the dog barking. A complaint
filed with the Town on April 26, 2006 stated that the dog barked "continuously on
the evening of April 24, 2006 between the hours of 10:30 pm until 3:00 am." A
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complaint filed with the Town on April 30, 2006 stated that the dog barked
"continuously on the evening of April 29, 2006 between the hours of 9:00 pm
until 4: 10 am" and that the barking "is a continuous problem every night." A
complaint filed with the Town on May 2, 2006 indicated that the dog barked on
May 1st from 9:00 pm until 12:50 a.m.

13.On December 14, 2005, Mr. Brower contacted Jean Cave-Pero, President of the
Great Pyrenees Club of America in connection with a prior sound agricultural
practice review involving the use of Great Pyrenees livestock guard dogs and
alpacas. Ms. Cave-Pero stated that she has raised Great Pyrenees for over 30
years and that the behavior of the dogs is instinctive and that very little training
is necessary. She also indicated that the dogs "guard by intimidation" and that
they use barking as part of their defense. According to Ms. Cave-Pero, the breed
typically does not bark without a reason.

14. On December 14, 2005, Mr. Brower contacted Dr. E'Lise Christensen, DVM, a
resident in animal behavior at the Cornell Animal Behavior Clinic, to discuss the
use of Great Pyrenees as livestock guard dogs. Dr. Christensen explained that
the use of guard dogs to protect alpacas is not rare. She also indicated that
Great Pyrenees are generally quiet, but could bark for a number of reasons. Dr.
Christensen indicated that going out to check on the dogs at night could
encourage barking.

15.On March 13, 2006, Mr. Brower contacted Jeffery S. Green, Regional Director for
the United States Department of Agriculture Animal and Plant Health Inspection
Service (APHIS), to gather information on the protection of livestock against
predators. Mr. Green stated that he has worked extensively with Great Pyrenees
guard dogs and that their behavior is based on instinct. He indicated that this
breed does not typically bark constantly but it could happen. He also stated that
property located on the border of a residential area and a large area of open land
would be a favorable environment for coyotes. While noting that llamas have
been used to protect livestock, Mr. Green said he has had llama farmers contact
him trying to locate guard dogs to protect their llamas. He also stated that
llamas would not be able to protect alpacas from more than one coyote.

16.On June 9, 2006 the Department received a letter from Jonathan Tahara, a
Deputy with the Monroe County Sheriff's office. In his letter, Deputy Tahara
states that he "has responded to numerous complaints of an annoyance,
specifically, a barking dog that is owned by the Cobia family." Deputy Tahara
also stated that he has "been out to the location, interviewed both parties and
can attest to the fact that the dog does bark incessantly."

17. In his letter to the Department, Deputy Tahara provided several comments
concerning the protection of the alpacas. According to Deputy Tahara, the small
pasture area "creates a hazardous condition for the Alpacas, as their natural
defense mechanism is to run from a predator. By not having adequate acreage,
it limits how well the Alpacas can fend for themselves." Deputy Tahara also
stated that "[t]he Cobias have not taken any other steps to protect the livestock,
other than put up some light fencing and put a barking dog on the scene. No
attempt has been made to provide more secure structure - i.e. pole barn,
garage, etc. Due to small amount of animals present, they could easily be
contained, and thus protected in such a structure."

18.According to Deputy Tahara, "[t]he dog being used to 'guard' the animals is not
professionally trained. As a result it barks at anything and everything. It also
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does not know when to stop barking, which has prompted the complaints."
Deputy Tahara opined in his letter that "[t]he Cobias have not shown a
compelling need for a 'guard dog', as far as I know they have not lost any
animals to 'predators'." Deputy Tahara also stated that "[t]here are other
alternatives readily available, i.e. use of lamas to guard herd, electric fencing,
enclosed shelter, motion activated deterrents, etc." Deputy Tahara also
questioned whether the Cobias should be considered a "farm operation."

19. Mr. Brower attempted on two occasions to contact Deputy Tahara to gather
additional information. Mr. Brower left two phone messages for Deputy Tahara;
however, the calls were not returned.

20. On July 17, 2006, the Department received a letter from Lara R. Badain, attorney
for the Town of Parma. Ms. Badain provided several comments relating to both
the Department's AML §308 and §30S-a reviews. Ms. Badain stated that "it is
abundantly clear from the complaints upon which the alleged violations are
based, that the Cobia's dog has caused, in particular, their neighbors (the
complainants-***), regular and consistent disruption of their daily lives which
has had a significant impact on their general health and welfare." Ms. Badain
indicated that there has been no showing by the Cobia's that the practice is
sound, or any showing of economic loss, imminence, or the existence of any
danger to their property. She stated further that "the Cobia's have not provided
the Town with any information about the specific guard dog, its breeding or
training history."

21. On July 26, 2006, the Department received a letter from Ms. Badain responding
to the Department's AML §30S-a review letter. Ms. Badain indicated that the
Town enacted Chapters 9 and 89 of the Town Code to serve the public's health,
safety and welfare. Ms. Badain asserted that "One need only review the
numerous complaints of the *** (the neighbors of the Cobia's whose complaints
gave rise to the Town's allegations against the Cobia's), to see the impact the
noise has had on their ability to quietly enjoy their property."

22. On August 11, 2006, Mr. Brower contacted Rocky Ellsworth, a farmer located
across the road from the Cobia property, to gather information on the predator
threat in the area. According to Mr. Ellsworth he has been farming in the area for
37 years and will generally see coyotes on the farm 4 mornings per week. Mr.
Ellsworth stated that he allows trapping of coyotes on his property and that 6
coyotes were trapped during the first week of the season. Mr. Ellsworth indicated
to Mr. Brower that he has not lost any cattle or livestock to predators, but some
of his cats have been killed by the coyotes. He also indicated that the coyotes
travel through his pasture area near the Cobia property.

23. On September 11, 2006, Mr. Brower contacted Dr. Robert McNeill who is a
veterinarian at the Lakewood Veterinary Service in Rushford, New York. Dr.
McNeill indicated that he has experience with raising and caring for alpacas. Dr.
McNeill stated that alpacas prefer to be outside during moderate temperatures
and that they are generally allowed to move freely in and out of their barn or
shelter. He also indicated that while alpacas would rather be free to move in or
out of a shelter, they could be confined at night. Dr. McNeill stated that
considering the value of the alpacas, having a guard dog is a supportable idea.
He also stated that if the use of a guard dog prevents the loss of one alpaca, it is
worthwhile.
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24. On September 22, 2006, Mr. Brower contacted Arthur J. Fritz, Jr., Animal Control
Officer for the Town of Parma, to gather additional information concerning the
complaints filed with the Town about the Cobia's dog barking. Mr. Fritz indicated
that he heard the Cobias' dog bark continuously for 45 minutes to an hour on the
three separate occasions that he responded to complaints. He also stated that he
was outside the complainant's house when he responded to the complaints and
did not listen for the dog barking from inside the house. Mr. Fritz stated that he
has not received any complaints from occupants of other properties near to the
Cobia property.

25. According to a publication from the Great Pyrenees Club of America." this breed
of dog is "a territorial guard by nature, which means that he works to keep his
territory free from predatory danger." The publication states that if the dog is
performing properly, "the stockman may never see a predator, and the flock will
never be disturbed."

26. According to a publication from Colorado State Unlverstty/ "[g]uard
significantly reduce coyote predation on domestic sheep in Colorado."
publication also states that "[p]roducers using guard dogs reported a
percent sheep loss than producers using llamas.

27. On September 28, 2006, the Department concluded that the Town of Parma's
administration of its Code, Chapters 9 and 89 (which prohibits noise from a dog
that continuously disturbs a person in the vicinity and exceeds 15 minutes),
unreasonably restricts the Cobia farm operation's use of livestock guard dogs in
violation of AML §305-a, subd.L, The Town did not demonstrate that the public
health or safety was threatened by the Cobia farm operation's use of livestock
guard dogs. The Department directed that to comply with AML §305-a, subd. 1,
the Town must not enforce the Town of Parma Code Sections 9-4(6) and 89-
3(B)(2) against the Cobia farm operation within Monroe County Agricultural
District No.5.

dogs
The
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28. Agriculture and Markets Law §308, subdivision 1, paragraph b requires that the
Commissioner consider whether an agricultural practice is conducted by a farm
owner or operator as part of his or her participation in the Agricultural
Environmental Management (AEM) program as set forth in Agriculture and
Markets Law Article 11-A. Mrs. Cobia has indicated that they do not participate in
the Agricultural Environmental Management program.

Findings

Based upon the facts, information and circumstances described above, and in
consultation with the Advisory Council on Agriculture; the New York State College of
Agriculture and Life Sciences at Cornell and the Sound Agricultural Practice Guidelines" by
which agricultural practices are evaluated, I find the following:

1Great Pyrenees Club of America: Livestock Guard Dogs. Rev. 1991.
2 Livestock Guard Dogs, Llamas and Donkeys. Andelt, W.F. No. 1.218. Rev. 10/04.
3 On November 1, 1993 the NYS Advisory Council on Agriculture published its report entitled Protecting the Right
of New York Farmers to Engage in Sound Agricultural Practices. The Council developed guidelines to assist the
Commissioner of the Department of Agriculture and Markets in determining what is sound pursuant to Section 308
of the Agriculture and Markets Law. The Guidelines state that the practice 1) should be legal; 2) should not cause
bodily harm or property damage off the farm; 3) should achieve the results intended in a reasonable and supportable
way; and 4) should be necessary. The sound agricultural practices guidelines recommended by the Advisory Council
on Agriculture are given significant weight in assessing agricultural practices.
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1. The Cobias were cited four times for violations of Town of Parma Code provisions that
restricts the barking of dogs (three violations of Code §9-4(B) and one violation of Code
§89-3). There has been no disposition of the alleged violations as of this date. Pursuant
to Agriculture and Markets Law (AML) §30S-a, however, the Department determined, on
September 28, 2006, that the Town of Parma's administration of its Code, Chapters 9
and 89, unreasonably restricts the Cobia farm operation in violation of AML§30S-a, subd.
1. The Department has found no evidence or received other information indicating that
the Cobias have been cited for any violation of federal or State law pertaining to their
use of the guard dog.

2. The Department has found no evidence that the use of the guard dogs has resulted in
bodily harm or property damage off the site.

3. The use of Great Pyrenees guard dogs for the protection of alpacas from predators
achieves the intended result of livestock protection in a reasonable and supportable way.
It is not feasible to move the pasture area and the dogs farther away from the
neighboring houses. Confining the alpacas in the shelters at night would only provide
minimal protection and the threat of predators would still exist during the day, making it
necessary to have the guard dog.

4. Information received by the Department indicates that coyotes are in the area of the
Cobia property where the alpacas are located. Since the alpacas have no way of
protecting themselves, some form of protection from predators is necessary. Great
Pyrenees have been utilized to protect livestock for many years because the dogs
instinctively bark to ward off predators.

Conclusion

Based on the information and findings set forth above and in accordance with
section 308 of the Agriculture and Markets Law, I conclude that, from a noise
perspective, the use of a Great Pyrenees dog to protect alpacas on the Cobia property,
as described above, is sound. In reaching this conclusion, the Town of Parma Code
restrictions [Code §§9-4(B), 89-3(B)(2)] on barking dogs and the fact that the Cobias
have been cited for violation of such provisions have been taken into account. Upon
balancing all relevant factors, as described above, issuance of this Opinion is warranted.

Lin l5er
First Deputy Commi . er, acting in the
place and stead of the Commissioner of
Agriculture and Markets of the State of
New York pursuant to Public Officers Law
§9 and a Delegation of Authority duly
executed and issued by Patrick H.
Brennan, as Commissioner, on February
15, 2006 pursuant to such Law and
Agriculture and Markets Law §§S and 17.
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